States and assess its impact on the achievement of common defined objectives: sustainability and adequacy of pension systems, as well as modernization of pension systems.
INTRODUCTION
A high degree of autonomy of the European Union Member States in the area of social and pension policies has contributed to a large heterogeneity of their pension systems. Thus, the pension systems of Member States differ nowadays according to the pension model under whose influence they have been developing, the types of pension plans, the funding method, as well as the numerous institutional and organizational characteristics. Nevertheless, most Member States have a common feature: dominant public pay as you go pension systems, which are becoming financially unsustainable in contemporary conditions. Since budget funds have been used for a long period of time to cover the deficit of the pension system, this has significantly affected the levels of budget deficit and the public debt in numerous Member States. There is a great concern on the national and European levels that these pension systems will threaten the fiscal stability of Member States and lead to a new economic and financial crisis.
The efforts made to harmonize the pension systems of Member States have not provided the expected results. The pension policy is still under the full jurisdiction of Member States; therefore, direct implementation of hard law in this area is impossible. The European Union indirectly affected the reform of pension systems by establishing fiscal criteria within the Maastricht Treaty, by introducing rules for managing sound finances and coordination of fiscal policies of Member States within the Stability and Growth Pact, as well as by determining Broad Economic Policy Guidelines (BEPG) in Member States. In this way, the European Union pointed out to the Member States that in their budgets there would not be any more funding of deficits of public pension systems and that they need to be reformed, but it still did not contribute to the harmonization of Member States' pension systems.
At the turn of the 21 st century, efforts have been intensified in the European Union to find a new way for regulating this area. Instead of harmonizing the pension policy of Member States, the European Union decided to undertake activities aimed at their convergence. In order to accomplish these goals, soft law started being implemented.
This paper analyzed the impact of soft law on the convergence of pension policies of the EU Member States. The paper first focuses on the definition of the term soft law, its characteristics and the role it has in the European Union law. The second part is dedicated to the use of an open method of coordination and its influence on the development of pension policies of Member States. In the final part, contribution of the Green and White Papers to the convergence of pension policies of Member States is analyzed.
SOFT LAW AND ITS ROLE IN THE EUROPEAN UNION LAW
The origin of soft law may be traced back to the 1970s, when it was developed and conceptualized in the area of international public law in USA (Zerilli, 2010: 9) . In Europe, it was affirmed at the end of the 20 th century, by adopting the Principles of European Contract Law in 1995 and the UNIDROIT Principles of International Commercial Contracts in 1994 (Đurđev, 2013: 104) . It has been applied in numerous areas of international law: commerce, banking, insurance, arbitration, environment protection, human rights and other areas (Đurđev, 2013: 104; Zerilli, 2010: 9) .
There is much controversy in legal literature in terms of the legal nature of soft law and, accordingly, there are many definitions of this law. Due to different and opposing opinions of authors who have dealt with this issue, three movements (schools of thought) have developed: positivist, rationalist and constructivist (Avramović, 2011: 275) (Shaffer, Pollack, 2010: 707) . Authors belonging to the positivist movement do not consider soft law to be a law because it is legally non-binding (Shaffer, Pollack, 2010: 707, 713) . Some believe that the obligations which arise from it are neither soft nor hard, because they are not law at all (Weil, 1983: 415) . Rationalist-oriented authors are less critical than positivists; they emphasize that hard and soft laws can exist at the same time and they claim that a country chooses one or the other depending on the context (Shaffer, Pollack, 2010: 707; Đurđev, 2013: 104) . Snyder belongs to this group of authors who believe that these are rules of conduct which do not have a legally binding power but still produce some legal consequences in the practical sense (Snyder, 1993: 32; Đurđev, 2013: 104-105) . Then, there are authors who point out the reasons why soft law has supremacy in comparison to hard law, which is due to its greater flexibility, faster implementation, lower costs, being less threatening to the national sovereignty, etc. (Guzman, 2005: 591-592; Abbott, Snidal, 2000: 423, 434) . The constructivist movement arose owing to authors who emphasize the advantages of this source of law; they point out that it can be used in order to achieve better results than those that can be achieved through hard law, reminding that most international law is soft in a certain way (Đurđev, 2013: 104-105; Abbott, Snidal, 2000: 421) . They consider that it is not important if soft law is formally binding or not, but rather whether the instruments of this law are efficient (Аvramović, 2011: 276) .
Irrespective of how soft law is defined, it has multiple significant implications in practice. Soft law can influence the development of hard law, that is, it can be a kind of preparation for this law, whereby it has a pre-law function (Peters, Pagotto, 2004: 22-24, 28; Shelton, 2003: 10) . Besides, soft law can be used as a supplement to hard law, or for its interpretation, when it represents a law-plus function. Furthermore, it can be a substitute for hard law, that is, it can have a para-law function (Shelton, 2003: 10; Peters, Pagotto, 2004: 22-24, 28) .
Soft law has a particularly significant role in the European Union law. Due to its flexibility and non-binding nature, it is a favourable instrument for adjusting the Member States' pension policies. It is mostly used for creating global law and denationalization on the global level, and it is created by numerous international organizations: the Organization for Economic Cooperation and Development, the World Trade Organization, the International Monetary Fund, the World Bank (Zerilli, 2010: 8-9) , the European Commission and other European institutions. The most common sources of soft law in the European Union law are recommendations and opinions, strategies, declarations, White papers, Green papers, announcements, communications, charters, etc. (Đurđev, 2013: 106-110) .
The sources of soft law in the European Union law have been mostly used in sensitive areas, that is, in policies where Member States do not want to give up their jurisdictions, which is the case in pension policies. At times when population is rapidly aging and when baby boom generations are expected to retire, the harmonization of pension policies of Member States is inevitable because the increase of expenditures for pensions in public pension systems negatively affects their fiscal stability (Schulz, 2001: 284-288; Clark, Burkhauser, Moon, Quinn, Smeeding, 2004: 29; Rakić, Nikolić, 2011: 404-406) . The instruments of soft law have been used after the adoption of the Lisbon Strategy, with the aim of harmonizing the Member States pension policies. The open method of coordination, the Green and White Papers have stood out up to now as the most significant instruments of soft law in pension policy.
IMPLEMENTATION OF THE OPEN METHOD OF COORDINATION IN PENSION POLICY
The open method of coordination is one of the most significant instruments of soft law in the area of social and pension policies. The origins of this method may be found way back in the Maastricht Treaty (1991), when new methods for coordination of policies in the area of economic and monetary unions were used, as well as in the employment policy implemented in 1997, when the Amsterdam Treaty introduced the European Employment Strategy (Szyszczak, 2006: 486) . Yet, the most important inspiration for establishing this method was the Luxembourg Summit in 1997 which identified the need for a European Employment Strategy, which contained the concept of the open method of coordination -guidelines, best practices and goals which were adapted to national specificities (Dehousse, 2003: 5) . Finally, the adoption of the Lisbon Strategy in 2000 contributed for the most part to the affirmation of this method, by which two goals of the European Union were established: the improvement of European competitiveness and the development of a European model of social protection (Borrás, Jacobsson, 2004: 189-190) ; thus, the open method of coordination was formally introduced as the new instrument of convergence in the area of social policy (De la Rosa, 2005: 618) . After only a period of one year, this method was being applied in the pension policy (Eckardt, 2005: 248) .
Designed as a flexible, politically led, non-regulatory instrument, which is based on a partial delegation of power, the open method of coordination was considered appropriate for harmonizing pension policies of Member States (Borrás, Jacobsson, 2004: 199) . The implementation of this method implies a complex process of coordination, which consists of several phases (Lisbon European Council, 2000; De la Porte, 2002: 40):
1. Fixing guidelines for the Union, combined with specific timetables for achieving the goals which the Member States set in the short, medium and long terms; 2. Establishing, where appropriate, quantitative and qualitative indicators and benchmarks against the best in the world and tailored to the needs of different Member States and sectors, as a means of comparing best practices; 3. Translating these European guidelines into national and regional policies by setting specific targets and adopting measures, taking into account national and regional differences. In concrete terms, the policy reform actions of the Member States are integrated into their National Actions Plans (NAPs) periodically; 4. Periodic monitoring, evaluation and peer review, organized as mutual learning processes.
Determining common goals (guidelines) is of primary importance for the initiation of this process. The most important goals of pension policy are: adequacy, financial sustainability and modernization of pension systems, which were formulated at the Göteborg European Council in 2001, as follows (Commission of the European Communities, 2001: 3):
1. Adequacy -to safeguard the capacity of pension systems to meet their social aims of providing safe and adequate incomes to retired persons and their dependants, and to ensure, in combination with health and long-term care systems, decent living conditions for all elderly persons; 2. Financial sustainability -to ensure the financial sustainability of pension systems so that the future impact of ageing does not jeopardise the long-term sustainability of public finances or the ability to meet fundamental goals of budgetary policy (in terms of overall tax burdens or spending priorities) and does not lead to an unfair sharing of resources between generations; 3. Modernization -to enhance the capacity of pension systems to respond to the changing needs of the society and individuals, thereby contributing to enhanced labour market flexibility, equal opportunities for men and women with regard to employment and social protection, and a better adaptation of pension systems to individual needs.
Starting from these common goals, 11 specific goals were identified which Member States should strive towards in the reform of their pension systems (Table 1) . Natali, 2008: 221-222; Eckardt, 2005: 252-253. Unlike the goals which were clearly defined, indicators were not determined immediately. At first, only a few indicators of adequacy and financial sustainability of the pension system were determined (Eckardt, 2005: 254) , while the remaining indicators were determined only several years later, which created a basis for monitoring the progress in achieving the envisaged goals (Table 2) . 9. Gender differences in the risk of poverty 10. Gender differences in the relative income of older people 11. Gender differences in aggregate replacement ratio. Source: European Commission, 2009: 30-39. Indicators are grouped according to each of the mentioned common goals. Considering that the number of determined indicators is large, this paper presents only the primary ones, which cover the most important dimensions of the defined goals and/or maintain the social situation of a crucial segment of population. Aside from these primary indicators, there are the secondary ones which support the primary ones by providing better insight into the nature of the problem as well as the environment indicators, which give information about the past and future movements in the environment in which a pension system of a concrete country functions (European Commission, 2009: 3-4) . Among these indicators, there are EU indicators, which are used for comparative analysis of Member States, as well as national indicators, which are not used for comparative analysis but they provide information which is significant for determining their progress in achieving these goals (European Commission, 2009: 3-4) .
After determining the common goals and indicators for monitoring their implementation, the coordination process implies the design of national strategic reports (National Actions Plans -NAPs), which are submitted to the European Commission by individual countries. The European Commission reviews and evaluates the submitted reports, and then makes a joint report in which problems and best practices are identified and recommendations for the reform of pension systems are made.
The established coordination process within the open method of coordination is the result of joint work of a large number of participants: the European Union, Member States, different actors on the regional and local levels. A wide range of participants provides for the collection of various ideas and innovations in the pension policy, which most frequently occur on the local and national levels, and afterwards spread bottom up through this coordination network (Eckardt, 2005: 258-261) . The exchange of information about the methods of reform, experiences and achieved results enables the identification of good practices and measures which are applicable in similar circumstances for handling similar problems in pension systems of other countries, such as continuous learning with very low costs of information collection. Although the open method of coordination is often criticized for its non-binding character, for insufficient influence on change of pension policies of Member States and for being behind in determining indicators and descriptive national reports of Member States, the contribution of this method to the development of the pension policy is significant because it accelerates the reform of pension systems of the EU Member States and the formulation of their national pension policies (Eckardt, 2005: 258-262 ).
CONTRIBUTION OF THE GREEN AND WHITE PAPERS TO THE CONVERGENCE OF PENSION POLICIES OF MEMBER STATES
The beginning of the second decade of the 21 st century has been marked by the emergence of new sources of soft law in the pension area -the Green and White Papers. The Green Paper has initiated the discussion on adequacy, sustainability and safety of European pension systems. Envisaging a holistic approach to the reform of pension systems, this book considers key challenges encountered by the pension systems of Member States and the ways in which the European Union can provide support for accomplishing the envisaged goals. Changes in pension systems and the effect of the economic and financial crisis are highlighted as key challenges and priorities in modernization of the pension policy in the European Union, primarily including the realization of adequate and sustainable pensions, establishing a balance between the time spent at work and in pension, removing obstacles to mobility of labour force in the European Union, and creating safe and transparent pensions (European Commission, 2010: 2-16.) . The Commission also underscored the need to improve the European statistics on pensions, as well as the need to update the management of pension policy on the level of the European Union (European Commission, 2010: 16-17) . After the publication of the Green Paper, all relevant and interested parties were called to respond to the questions posed about all these topics in this paper; in such a way, a discussion about adequate, sustainable and safe pension systems was initiated.
Two years later, as a result of the discussion initiated by the Green Paper, the White Paper was published as an agenda and a kind of strategy for attaining adequate, safe and sustainable pensions. Moreover, the White Paper emphasizes the challenges of pension systems and points out to the necessity of reforming European pension systems and developing instruments at the European Union level which will affect national pension systems of Member States. A particularly important part of this Paper is the one including recommendations to Member States for the reform of the pension system, particularly those related to establishing balance between the years spent at work and the years spent in retirement, and the development of complementary private retirement savings. Specifically, the recommendations are as follows (European Commission, 2012: 9-13):
1. Link the retirement age with increases in life expectancy; 2. Restrict access to early retirement plans and other early exit pathways; 3. Support longer working lives by providing a better access to life-long learning, adapting working places to a more diverse workforce, developing employment opportunities for older workers and supporting active and healthy aging; 4. Equalise the retirement age for men and women; 5. Support the development of complementary retirement savings to enhance retirement incomes. Increasing the retirement age and linking it with increases in life expectancy is of great significance for the creation of a sustainable pension system. Its decrease in the second half of the 20 th century, without the analysis of demographic, economic and social-political changes, significantly harmed the functioning of public pension systems, which are funded pay as you go. Nowadays, when these pension systems are making huge deficits of funds for pension payments, it is impossible to expect high pension benefits with such a low retirement age and shortened working life. In order for pension benefits to be higher, it is necessary to extend working life in accordance with increase in life expectancy, and to continue adjusting it in the future (Schwan, Sail, 2013: 12; European Commission, 2012: 10) . The past experiences of Member States indicate that the increase in the working life is possible also by increasing years of service needed for obtaining the right to full pension or by relating the length of years of service with the life expectancy, then by linking pension benefit levels with the increase of life expectancy, as well as their connection to the financial balance of the pension plan (European Commission, 2012: 10) .
In order to extend the working life, besides raising the mandatory retirement age or years of service (which is necessary for its further adjustment with increase in life expectancy), it is also necessary to reduce early retirement. This can be achieved by closing pension plans which offer the possibility of early retirement or reducing the levels of pension benefits, which are provided by such pension plans, and by providing opportunities for changing jobs to workers who perform arduous and hazardous jobs (European Commission, 2012: 11) . These measures may lead to increasing the effective retirement age.
The increase in the working life in accordance with the increase in life expectancy cannot be achieved unless measures for providing support to older workers are taken. The most important support measures refer to improving the health of the elderly through investment in prevention of illness, promotion of healthy and active aging, providing access to life-long learning, adapting working places to the needs of older workers and developing of opportunities for flexible work engagement (by providing part-time jobs and opportunities for partial retirement) (European Commission, 2012: 11-12) .
Eliminating the retirement gap between men and women is a very significant measure, both in terms of ensuring the stability of the pension system and providing adequate pension benefits for women upon retirement. Equalising the retirement age for men and women contributes to raising the participation of older worker in the labour force, and it affects the increase of pension benefits for women based on a greater number of years of service (European Commission, 2012: 12) . In addition to the retirement age, it is important to eliminate the differences between men and women in employment, labour payments, paid contributions and years of service, which arise from the fact that women have always been in charge of raising children and taking care of the elderly in the family (European Commission, 2010: 9; European Commission, 2012: 12) .
Besides the guidelines explaining how to establish a balance between the length of working life and the length of retirement periods, there are important guidelines referring to the development of complementary private retirement savings. In order to develop this type of savings and secure the future adequacy of pensions, it is necessary to take measures for reducing costs in these pension plans, increasing safety and providing an equal access to pension plans for all (European Commission, 2012: 12) . In this area, the European Union has established a specific regulatory framework by adopting the
Directive on the Protection of Employees in the Event of Insolvency of Their Employer (2008) and the Directive on the Activities and Supervision of Institutions for Occupational
Retirement Provision -IORP (2003) . However, it is necessary to additionally improve the IORP Directive (European Commission, 2010: 10-14; European Commission, 2012: 12-13) . It can be achieved by supplementing it with provisions which would enable crossborder mobility of workers in Member States, without losing the entitlements to private pension insurance, establishing a service for recording these entitlements and the ones obtained in public pension plans, improving the quality of financial products for individual retirement savings and other financial products which can increase pensioners' benefits, providing clear and relevant information and improving protection of pensioners (European Commission, 2010: 10-16; European Commission, 2012: 12-13) .
CONCLUSION
Despite the frequent criticism of soft law and the denial of legitimacy of these sources and their instruments, their contribution to the convergence of pension policies of Member States cannot be disputed. The significance of the open method of coordination and the Green and White Papers for Member States pension system reforms is considerable.
The implementation of the open method of coordination, as a new flexible instrument of convergence in the Member States' pension policies, has enabled the collection of important information on current and future problems in this area. The results of the taken measures point to numerous opportunities for the pension systems reform. The creation of a database with free access available to all countries provided for the possibility of identifying examples of good practice and experiences of these countries in applying various measures, which is significant for the reform of pension systems of other Member States and the ones pursuing the EU membership. On the other hand, the challenges and priorities which are presented in the Green Paper and the White Paper, along with the recommendations to Member States for pension systems reform, create a good basis for further development of the Member States' pension policies. The exchange of experience about reform within the coordinated process, which is initiated by implementing the open method of coordination and adjusting the Member States' pension policies to other recommendations, can contribute to a certain convergence of the Member States' pension policies towards the goals which have been determined at the European Union level.
At times when most Member States and the countries aspiring to become EU Member States are facing great pressure of pensioners, who are an increasingly numerous election body, the influence of international institutions on the development of pension policy is very important in view of achieving the defined goals. Although soft law does not envisage sanctions for failing to meet these goals, and particularly given the absence of hard law which cannot yet be applied in this area, soft law still exerts some pressure and creates expectations, which ultimately affect the reform of the Member States' pension systems.
